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Since it was seized by Russia in early 2022, Ukraine’s Zaporizhzhia nuclear power plant
has seen several attacks, a fire in one of its cooling towers, and most recently, a drone
strike near its perimeter. The Chornobyl Nuclear Power Plant in Ukraine was similarly
seized by Russia, though these troops have since withdrawn. The International Atomic

Energy (IAEA) has meanwhile expressed concern about the risks to the Kursk Nuclear
Power Plant in light of Ukraine’s incursion into Russia. Moscow has also alleged that
Kyiv attempted to attack the plant. Sadly the war has gone on long enough for some of
these frightening developments to be viewed as par for the course. Mindful of this
normalization, the JAEA has repeatedly urged restraint and warned of the catastrophic

humanitarian consequences if these nuclear power plants are significantly compromised.
Such calls for restraint are anchored in an international legal discourse on preventing
military attacks against nuclear facilities that precede this war — and Russian occupation
of Zaporizhzhia — by several decades. These legal measures emerged from an interplay
of geopolitical consensus, intent, and a specific set of preconditions. They each have
unique characteristics that distinguish them, observed most clearly in the scope of their
application. Finally, all offer takeaways for the Russia-Ukraine war.

Legal obligations prohibiting attacks on nuclear facilities

Legal obligations prohibiting attacks on nuclear facilities can be divided into three broad
categories: international, regional, and bilateral. The chief provisions at the international
level, which paved the way for a lot of the subsequent discourse around ‘non-attack’, can
be traced back to Additional Protocols (APs) I and II to the Geneva Conventions of 1949.
Both APs were adopted in 1977. These discussions over time made their way into IAEA
resolutions as well. The 1996 African Nuclear-Weapon-Free-Zone Treaty, or Treaty of




Pelindaba, contains clauses specific to non-attack and is the only such instrument in the

regional category. Finally, the 1988 India-Pakistan Non-Attack Agreement, known
formally as the Agreement between India and Pakistan on the Prohibition of Attacks
Against Nuclear Installations and Facilities, inhabits the bilateral category. Again, it is
the only agreement of its kind in existence.

Apart from their obvious convergence on purpose, which is to prohibit attacks on nuclear
facilities, these instruments have three things in common. They were each motivated by
political consensus on the humanitarian consequences of war, an intent to prevent or limit
these consequences, and a set of circumstances that demonstrated their legal necessity,
thus compelling them into being. Geopolitical changes such as decolonization, the Cold

War, fear of nuclear use, and the changing face of modern warfare shed light on the
shortcomings of the Geneva Protocols of 1949, and provided the context for the APs to
be negotiated. The other measures, too, were borne in similar circumstances. The APs
sought to regulate combatant behaviour and safeguard civilians in non-international
armed conflict.

The TAEA General Conference adopted GC(XXXI)/RES/475 on the “Protection of
nuclear installation against armed attacks” in 1987; it is one of several IAEA resolutions

on the subject Preparations for the Pelindaba Treaty began in 1991, one year after South
Africa dismantled its nuclear weapons programme. The treaty derives its name from
South Africa’s main nuclear research centre, Pelindaba. It signalled a near-continental
consensus on securing Africa from the effects of nuclear weapons. The India-Pakistan
Non-Attack agreement, too, reflects consensus between adversaries on the humanitarian
fallout of nuclear facilities as military targets. One of the agreement’s precipitating factors
was Pakistan’s fear of reported Indo-Israeli plans to attack its nuclear facilities at Kahuta.

In the agreement’s broader political context, ‘non-attack’ was one of a series of issues
under discussion between India-Pakistan in the period 1985-1989, in the interest of
resetting ties. That New Delhi and Islamabad signed the agreement thus indicates a

cognizance of shared risks, perhaps particularly as both India and Pakistan were, at the
time, undeclared nuclear states.

Convergences and divergences in existing legal measures

Despite their commonality of intent, these measures diverge in their scope of application.
This is most powerfully illustrated by using the India-Pakistan agreement as a point of
reference: it is the narrowest in scope and displays the greatest degree of divergence from
the others. The most obvious, of course, is that it is a bilateral agreement, while the others
are broadly scoped international guidelines or a continent-wide instrument. The India-
Pakistan agreement is a short document with one sole purpose: the two parties’
commitment to refrain from attacking each other’s nuclear installations. The APs and
Pelindaba are very broad, with non-attack featuring as one element of a large set of
nuclear-relevant stipulations. The APs, as foundational blocks of international
humanitarian law, enshrine international norms of behaviour. Pelindaba lays the
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conditions for Africa to be recognized as a nuclear weapon-free-zone. Another
difference —and this leads to analogous readings with Russia-Ukraine—is that the India-
Pakistan agreement is between adversaries engaged in territorial conflict, albeit both India
and Pakistan are nuclear-armed, whereas in the Russia-Ukraine case, only one is.

Somewhat confusingly, the APs contain both specificity and generality in their
application, which could make them weaker than intended. They speak of prohibiting
attacks on critical infrastructure “containing dangerous forces,” including nuclear
facilities, dams, and dikes during armed conflict. Within nuclear facilities, however, its
stipulations extend only to “nuclear electrical generating stations” or civilian nuclear
power plants. While the India-Pakistan agreement is focused exclusively on “nuclear
installations and facilities,” this emphasis is unqualified — at least on paper — thus

technically guaranteeing protection to the adversary’s entire nuclear enterprise.
Pelindaba, too, adheres to a much wider understanding of nuclear facilities than the APs,
i.e. “any other installation or location in or at which fresh or irradiated nuclear material

or significant quantities of radioactive materials are present.”

The APs also set out conditions under which the prohibition on nuclear power plants as

military targets would cease to apply. This significant caveat is not found in any of the
other measures. Despite these limitations, though, the APs assume chronological
significance. Article 5, clause 6 of AP I calls for the conclusion of “further agreements

among themselves] to provide additional protection for objects containing dangerous

forces” — an exhortation later mirrored in Pelindaba, the 1987 IAEA resolution, and the

India-Pakistan agreement. Notably, the 1987 IAEA resolution also observed the “urgency
of concluding an international agreement.” It recommended reviving a draft multilateral

treaty prohibiting military attacks on nuclear facilities that the Conference on
Disarmament (CD) had reportedly put together in the early 1980s. While the CD did not
proceed beyond the initial draft compilation, it created context and familiarity for
discussions that led to the 1987 IAEA resolution.

Why political consensus must drive legal necessity

Zaporizhzhia’s occupation is the first time in history that a working nuclear power plant—
Europe’s largest—has been subject to military takeover by an adversary. Since then, the
India-Pakistan agreement has been frequently invoked for emulation and adaptation.
Policy and scholarly debates have recommended strengthening the norm and universality
of non-attack. Yet, the political consensus that germinated the APs, IAEA resolutions,
Pelindaba, or the India-Pakistan agreement are nowhere to be seen. The greatest
contemporary utility therefore of these legal measures — from the broadest to the
narrowest — is to be found in the political circumstances that surrounded them, even
more perhaps than their text and stipulations. The symbolic value of adversaries having a
shared sense of risk is their most consequential outcome, and until this understanding is
approximated by the warring parties, it is difficult to foresee norm strengthening or new
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legal instruments. Ultimately, even the most exacting international laws can be
overturned by bad faith.

The opinions articulated above represent the views of the author(s) and do not necessarily
reflect the position of the Asia-Pacific Leadership Network or any of its members.

This commentary is also published on the APLN website.
ABOUT APLN

The Asia-Pacific Leadership Network for Nuclear Non-proliferation and
Disarmament (APLN) is a Seoul-based organisation and network of political, military,
diplomatic leaders, and experts from across the Asia-Pacific region, working to address
global security challenges, with a particular focus on reducing and eliminating nuclear
weapons risks. The mission of APLN is to inform and stimulate debate, influence
action, and propose policy recommendations designed to address regional security
threats, with an emphasis on nuclear and other WMD (weapon of mass destruction)
threats, and to do everything possible to achieve a world in which nuclear weapons and
other WMDs are contained, diminished, and eventually eliminated.
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