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INTRODUCTION 
 
Since the dawn of the nuclear age, states with nuclear weapons have threatened to use 
them.1 Some threats have been specific and tangible, such as the Soviet Union 
threatening to use nuclear weapons against Britain, France, and Israel during the 1956 
Suez Crisis. Some have been less explicit, such as the bluster by the United States and 
North KoreD�LQ������JRDGLQJ�HDFK�RWKHU�DERXW�WKH�VL]H�RI�WKHLU�UHVSHFWLYH�µQXFOHDU�
EXWWRQV¶��2WKHU�WKUHDWV�DUH�PRUH�JHQHUDO��VXFK�DV�WKH�WDFLW�WKUHDW�WKDW�XQGHUSLQV�WKH�
doctrine of nuclear deterrence, or the implicit threat that emerges when a state increases 
its nuclear weapon stockpile.   

While it is not unusual for the target of a nuclear threat to declare that such a threat is 
illegal under international law, the question of whether nuclear threats breach 
international law is not straightforward. This paper sets out the key international laws 
and norms surrounding nuclear threats and explains how those laws might apply to 
specific examples of nuclear threats from the last eight decades. We argue that although 
there are various international laws and norms that address nuclear threats, they are far 
from comprehensive in their scope or application. This leads us to conclude that there is 
an urgent need to strengthen the relevant international legal frameworks if they are to 
protect against threats to use nuclear weapons. 

The paper commences in Parts II and III by considering the extent to which the general 
international legal regimes that govern all threats apply to nuclear threats. Part II 
analyses the international law framework known as jus ad bellum, which governs when 
states can lawfully use force against one another. This Part engages closely with the 
general prohibition on threats to use force in article 2(4) of the UN Charter and assesses 
that while this provision outlaws some forms of nuclear threat, it fails to capture others. 
Part III turns to the jus in bello regime which applies to regulate the conduct of 
hostilities during an armed conflict (primarily, international humanitarian law (IHL)). In 
this Part, we discuss the difficulties in applying rules of IHL to nuclear threats made 
during war. 

We then turn to explore a set of international laws that address nuclear threats more 
specifically. Part IV analyses promises²known as unilateral negative security 
assurances²that have been made by some nuclear-armed states not to threaten to use 
nuclear weapons. It explains that the ambit of these promises is frequently limited and 
that, for the most part, the extent to which they are accepted as binding under 
international law is questionable. Part V sets out prohibitions on threats to use nuclear 
weapons that can be found in various multilateral agreements²namely, the Treaty on 
the Prohibition of Nuclear Weapons (TPNW), the nuclear weapon free zone treaties and 

 
1 )RU�D�GLVFXVVLRQ�RI�KRZ�ZH�XVH�WKH�WHUP�¶QXFOHDU�WKUHDWV·�WKURXJKRXW�WKLV�SLHFH��VHH�WKH�GHILQLWLRQV�VHFWLRQ�
at the end of this Introduction.  
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their protocols, and the 1994 Budapest Memorandum²and details the different 
limitations inherent in each agreement.  

Before commencing our discussion, we have two brief notes on terminology. First, we 
XVH�WKH�WHUP�µQXFOHDU�WKUHDW¶�LQ�D�EURDG��H[SDQVLYH�VHQVH�WR�LQFOXGH�JHVWXUHV�WR�GR�KDUP�
with nuclear weapons, allusions to the idea that nuclear weapons might be used and 
explicit statements that nuclear weapons might be used. Not all of these threats are 
µUHDO¶�WKUHDWV�LQ�WKH�VHQVH�WKDW�WKHUH�LV�D�JHQXLQH�SRVVLELOLW\�WKDW�WKH\�ZLOO�EH�FDUULHG�RXW��
+RZHYHU��RXU�EURDGHU�XVH�RI�WKH�WHUP�µWKUHDW¶�DOORZV�XV�WR�FRQVLGHU�DW�ZKDW�point a 
threat to use nuclear weapons might cross a legal line.2  

Second, many different terms are employed in academic literature to refer to states that 
KDYH�QXFOHDU�ZHDSRQV��,Q�WKLV�SDSHU��ZH�XVH�WKH�WHUP�µQXFOHDU�ZHDSRQ�VWDWHV¶�WR�UHIHU�WR�
the five states that are permitted to possess nuclear weapons under the Nuclear Non-
Proliferation Treaty (NPT) (those being China, France, Russia, the United Kingdom, 
and the United States);3 ZH�XVH�WKH�WHUP�µQXFOHDU�ZHDSRQ�SRVVHVVLQJ�VWDWHV¶�WR�UHIHU�WR�
the four states outside the NPT framework that have nuclear weapons (India, Israel, 
1RUWK�.RUHD��DQG�3DNLVWDQ���DQG�ZH�HPSOR\�WKH�WHUP�µQXFOHDU-DUPHG�VWDWHV¶�WR�UHIHU�
collectively to all nine states that have nuclear weapons. 

PART II: UN CHARTER GENERAL PROHIBITION ON THREATS (JUS AD 
BELLUM) 

The UN Charter contains a general prohibition on threats to use force in international 
ODZ��$UWLFOH������RI�WKH�81�&KDUWHU�SURYLGHV�WKDW�µ$OO�0HPEHUV�VKDOO�UHIUDLQ�LQ�WKHLU�
international relations from the threat or use of force against the territorial integrity or 
political independence of any State, or in any other manner inconsistent with the 
3XUSRVHV�RI�WKH�8QLWHG�1DWLRQV¶��7KLV�FODXVH�HVVHQWLDOO\�FRGLILHV�WKH�LQWHUQDWLRQDO�jus ad 
bellum regime that governs the limited circumstances in which a state is legally 
permitted to use or threaten to use force against another state. This Part begins by 
explaining the scope of article 2(4). It argues that while the provision appears to offer a 
comprehensive prohibition on threats, there are a number of ways in which it is limited. 
This Part then explores how article 2(4) applies to three different examples of nuclear 
threats: the threats underpinning nuclear deterrence doctrines; nuclear threats made by 
the United States against North Korea; and threats made by Russia against NATO states 
since the outbreak of the Russia-Ukraine war in 2022. 

 

 

 
2 7KLV�XQGHUVWDQGLQJ�RI�WKH�WHUP�¶WKUHDW·�DOLJQV�ZLWK�WKH�GLFWLRQDU\�GHILQLWLRQ�RI�WKH�ZRUG�¶WKUHDW·��¶H[SUHVVLRQV�
RI�LQWHQW�WR�GR�KDUP·��¶7KUHDW·�IURP�0HUULDP-Webster Dictionary, accessed August 8, 2025, 
https://www.merriam-webster.com/dictionary/threat.  
3 1RWH�WKDW�WKH�QXFOHDU�ZHDSRQ�VWDWHV·�DELOLW\�WR�SRVVHVV�QXFOHDU�ZHDSRQV�LV�VXEMHFW�WR�$UWLFOH�9,�RI�WKH�137� 

https://www.merriam-webster.com/dictionary/threat
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The Scope of Article 2(4) 

It is widely accepted that a threat under article 2(4) of the UN Charter is an explicit or 
implicit promise to use force.4 Explicit threats include threats made in writing (for 
example in national legislation, policy documents, or communications between 
governments) or orally (for example, statements in the press or via speeches).5 Implicit 
threats can emerge from nonverbal sources such as a sudden build-up of weapons or 
troops, military demonstrations, or changes to military budgets.6 It is also accepted that 
WKUHDWV�GR�QRW�KDYH�WR�EH�GLUHFW��)RU�H[DPSOH��ODQJXDJH�VXFK�DV�µZH�ZLOO�XVH�DOO�WRROV�DW�
RXU�GLVSRVDO¶�FDQ�DPRXQW�WR�WKUHDWHQLQJ�ODQJXDJH�7 

To come within the bounds of article 2(4), a threat must also be directed at a specific 
entity (it cannot be a general threat at large),8 and it must be communicated to that 
entity.9 Further, it must be credible. The bar for what constitutes a credible threat is 
relatively low.10 There is no need to show that the threat will definitely be actioned, it is 
VXIILFLHQW�WR�GHPRQVWUDWH�WKDW�LW�PLJKW�EH�FDUULHG�RXW�DQG�WKDW�LW�µ³ZRXOG�JLYH�JRRG�
UHDVRQ�WR�WKH�JRYHUQPHQW�RI�D�VWDWH�WR�EHOLHYH´�WKDW�DJJUHVVLRQ�LV�EHLQJ�VHULRXVO\�
considered DJDLQVW�LW¶�11 7KLV�LV�GHWHUPLQHG�E\�KDYLQJ�UHJDUG�WR�WKH�WKUHDWHQLQJ�VWDWH¶V�
capability to action the threat and the state exhibiting some level of intention or 
FRPPLWPHQW�WR�GR�VR��)DFWRUV�WKDW�FDQ�EH�FRQVLGHUHG�ZKHQ�GHWHUPLQLQJ�D�VWDWH¶V�OHYHO�RI�
intention include thH�VWDWH¶V�SUHYLRXV�SDWWHUQV�RI�EHKDYLRXU�DV�ZHOO�DV�WKH�OHYHO�RI�SXEOLF�
support in the state for the threat being actioned.12 

$V�VSHFLILHG�LQ�WKH�ZRUGLQJ�RI�DUWLFOH�������D�SURKLELWHG�WKUHDW�LV�RQH�PDGH�µDJDLQVW�WKH�
territorial integrity or political independence of any state, or in any other manner that is 
LQFRQVLVWHQW�ZLWK�WKH�3XUSRVHV�RI�WKH�8QLWHG�1DWLRQV¶��,Q�WKH�QXFOHDU�FRQtext, this 
criterion does not pose a significant limitation as it is very difficult (if not impossible) to 
envisage how threatening to use nuclear weapons would not threaten the territorial 
integrity or political independence of a state.  

 
4 0DUFR�5RVFLQL��´7KUHDWV�RI�$UPHG�)RUFH�DQG�&RQWHPSRUDU\�,QWHUQDWLRQDO�/DZ�µ�Netherlands International 
Law Review 54, no. 2 (2007): 235, https://doi.org/10.1017/s0165070x0700229x. Note that an implicit or 
explicit threat to use force entails coercion. 
5 5RVFLQL��´7KUHDWV�RI�$UPHG�)RUFH�µ����� 
6 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�LQ�DQG�DJDLQVW�1LFDUDJXD��1LFDUDJXD�Y��
8QLWHG�6WDWHV��-XGJPHQW�µ��������https://www.icj-cij.org/case/70/judgments, 195; James Green and Francis 
*ULPDO��´7KH�7KUHDW�RI�)RUFH�DV�DQ�$FWLRQ�LQ�6HOI-'HIHQFH�XQGHU�,QWHUQDWLRQDO�/DZ�µ�Vanderbilt Journal of 
Transnational Law 44, no. 1 (2011): 296-297. 
7 5RVFLQL��´7KUHDWV�RI�$UPHG�)RUFH�µ����� 
8 ,VKD�-DLQ�DQG�%KDYHVK�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH��7KURXJK�WKH�/HQV�RI�-XV�$G�%HOOXP�µ�Leiden 
Journal of International Law 21, no. 1 (2019): 122, https://doi.org/10.1017/s0922156518000596; Boothby and 
Heintschel von Heinegg 2021) 
9 5RVFLQL��´7KUHDWV�RI�$UPHG�)RUFH�µ����� 
10 -DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ������1LNRODV�6WťUFKOHU� The Threat of Force in International 
Law (Cambridge, 2007), 259-60. 
11 +DQQHV�+RIPHLVWHU��´:DWFK�:KDW�<RX�$UH�6D\LQJ��7KH�81�&KDUWHU·V�3URKLELWLRQ�RQ�7KUHDWV�WR�8VH�
)RUFH�µ�Georgetown Journal of International Affairs 11, no. 1 (2010): 111. 
12 +RIPHLVWHU��´:DWFK�:KDW�<RX�$UH�6D\LQJ�µ����� 

https://doi.org/10.1017/s0165070x0700229x
https://www.icj-cij.org/case/70/judgments
https://doi.org/10.1017/s0922156518000596
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The final aspect of a threat under article 2(4) is that it will only be legal if the force that 
is threatened would also be legal under article 2(4). This test was set down by the 
International Court of Justice (ICJ) in its 1996 Advisory Opinion on the Legality of the 
Threat or Use of Nuclear Weapons.13 Under international law, the use of force is only 
permissible if it is authorised by the UN Security Council acting under Chapter VII of 
the UN Charter or if force is employed by a state in self-defence. To date, no state has 
threatened to use nuclear weapons when its use of force has otherwise been approved by 
the Security Council, but many threats have been made under the guise of self-defence.  

To determine how the prohibition on threats to use force intersects with the right to self-
defence, it is first necessary to understand the scope of the right to self-defence which is 
set out in article 51 of the UN Charter. That clause provides that stateV�KDYH�DQ�µLQKHUHQW�
right of individual or collective self-GHIHQFH�LI�DQ�DUPHG�DWWDFN�RFFXUV¶��,W�LV�ZLGHO\�
agreed that this formulation of the right to self-defence has three key components. First, 
an armed attack must have occurred or be imminent.14 Second, the use of force in self-
defence must be necessary to bring the armed attack to an end or to avert an imminent 
attack.15 Third, the use of force must be proportionate to the threat being faced.16 

A threat will satisfy the first limb of the self-defence test if it is issued directly in 
response to an armed attack or imminent armed attack, or if the state making the threat 
is clear that it will only deploy its weapons in the event of a future armed attack or if it 
is at imminent risk of facing an armed attack in the future. A threat will meet the second 
and third limbs of the self-defence test if the type and amount of force threatened 
satisfies the necessity and proportionality tests.17 

In drawing the above analysis together, it is apparent that a threat to use nuclear 
weapons will be illegal under the UN Charter when there is: 

x An explicit or implicit promise to use nuclear weapons;  

x That promise has been communicated to a specific entity being threatened; and 

 
13 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��$GYLVRU\�2SLQLRQ�µ�
1996, 246. 
14 *UHHQ�DQG�*ULPDO��´7KH�7KUHDW�RI�)RUFH�µ������6RPH�VWDWHV�DQG�LQWHUQDWLRQDO�ODZ\HUV�KDYH�DUJXHG�WKDW�
self-defence can also be exercised pre-emptively in the face of remote threats, but this has been widely 
criticized and is not accepted by a sufficient number of states to amount to settled law.  
15 -DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ����-���0LFKDHO�:RRG��´8VH�RI�)RUFH��3URKLELWLRQ�RI�
7KUHDW�µ�Max Planck Encyclopedia of International Law (2013) 
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e428. 
16 -DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ����-���:RRG��´8VH�RI�)RUFH�µ������ 
17 -DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ����-���7KLV�SRVLWLRQ�LV�VXSSRUWHG�E\�WKH�,&-·V�$GYLVRU\�
2SLQLRQ�RQ�WKH�/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV��7KH�&RXUW�KHOG�WKDW�¶LI�WKH�HQYLVDJHG�XVH�
of force is itself un-lawful, the stated readiness to use it would be a threat prohibited under Article 2, 
SDUDJUDSK��·��,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV�µ������,W�
follows then that when assessing the legality of a threat in circumstances of self-defence, it needs to be 
considered whether the use of force envisaged by the threat would satisfy the necessity and proportionality 
rules of self-defence if actioned.  

https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e428
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x The threat to use nuclear weapons is credible. 

Such a threat will be legal, however, if the envisaged use of nuclear weapons would 
only be actioned in the event that: 

x The state making the threat had suffered an armed attack, was facing an 
imminent armed attack, had made it clear that it would only deploy its weapons 
in the event of a future armed attack, or was at imminent risk of facing an armed 
attack in the future; and  

x The use of nuclear weapons threatened satisfied the necessity and 
proportionality tests required for self-defence. 

The Application of Article 2(4) to Nuclear Threats 

Throughout the nuclear age, dozens of nuclear threats have been made in jus ad bellum 
contexts. In this Part, we examine whether a sample of such threats were unlawful under 
the prohibition in article 2(4) and not otherwise allowed in self-defence under article 51 
of the UN Charter. It will become apparent that the prohibition captures some, but by no 
means all, nuclear threats in the jus ad bellum context.  

The Legality of Threats Underpinning Nuclear Deterrence Policies 

A key part of the national security policies of many nuclear-armed states is nuclear 
deterrence. At the heart of the doctrine of nuclear deterrence is the threat that a state will 
GHSOR\�QXFOHDU�ZHDSRQV�LI�DWWDFNHG��7KH�SUHFLVH�SDUDPHWHUV�RI�VWDWHV¶�GHWHUUence 
policies vary: some states specify that they will only use nuclear weapons in response to 
nuclear attacks.18 Other state policies suggest that they will also use nuclear weapons to 
respond to chemical and biological weapon attacks,19 conventional attacks to which they 
are unable to respond with conventional weaponry,20 or any attack that threatens their 
µYLWDO�LQWHUHVWV¶�21 What is key to all deterrence doctrines though is that they contain 
threats: states aim to deter particular attacks by threatening to use nuclear weapons in 
response.  

As doctrines of deterrence are designed to prevent conflicts (rather than govern what 
happens within conflicts), the relevant international law is jus ad bellum as articulated 
in article 2(4) of the UN Charter. As set out above, this means there must be a credible 
promise to use nuclear weapons that is conveyed to a specific target state and no 
justification of the threat in self-defence under article 51. Whether the simple existence 
of a doctrine of nuclear deterrence falls foul of the prohibition on threats in article 2(4) 

 
18 7KH�6WDWH�&RXQFLO�35&��´&KLQD·V�0LOLWDU\�6WUDWHJ\�µ�0D\�����������
http://english.www.gov.cn/archive/white_paper/2015/05/27/content_281475115610833.htm.  
19 +0�*RYHUQPHQW��´1DWLRQDO�6HFXULW\�6WUDWHJ\�DQG�6WUDWHJLF�'HIHQFH�DQG�6HFXULW\�5HYLHZ������µ�
November 23, 2015, https://www.gov.uk/government/publications/national-security-strategy-and-strategic-
defence-and-security-review-2015. 
20 7KLV�LV�5XVVLD·V�SROLF\��-DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ������ 
21 7KLV�LV�)UDQFH·V�SROLF\��-DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ����� 

http://english.www.gov.cn/archive/white_paper/2015/05/27/content_281475115610833.htm
https://www.gov.uk/government/publications/national-security-strategy-and-strategic-defence-and-security-review-2015
https://www.gov.uk/government/publications/national-security-strategy-and-strategic-defence-and-security-review-2015
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has been a subject of debate.22 ,Q�RXU�YLHZ��PRVW�VWDWHV¶�QXFOHDU�GHWHUUHQFH�SROLFLHV�GR�
not violate article 2(4). This is because although they contain explicit promises to use 
nuclear weapons, and those promises can be deemed credible as the states making the 
threats have nuclear weapons and have exhibited some intent to use them, those 
promises are not (for the most part) directed at a specific state. To the contrary, they are 
issued to the world at large, and, as discussed above, article 2(4) as it is currently 
understood does not prohibit generic threats. However, in cases where a nuclear 
deterrence policy is developed in response to concerns about a specific state, that policy 
may amount to a credible threat under article 2(4).23 

U.S. Threats Against North Korea 

Since North Korea first started testing nuclear weapons in 2006, the United States has 
issued multiple nuclear threats in a bid to get Pyongyang to cease its nuclear activities. 
One such example was in 2016 when, in response to a North Korean test, the United 
States flew a nuclear-capable B-52 bomber over South Korea flanked by two fighter 
planes. Simultaneously, it issued a statement which said that its military activities were 
µLQ�UHVSRQVH�WR�UHFHQW�SURYRFDWLYH�DFWLRQ�E\�1RUWK�.RUHD¶�24  

Prima facie, the actions and words of the United States violated the provisions of article 
2(4). Military demonstrations alone may constitute threats to use force in the right 
contexts.25 Here, with the explicit, public clarification that the demonstration was in 
UHVSRQVH�WR�1RUWK�.RUHD¶V�QXFOHDU�WHVW��WKH�8QLWHG�6WDWHV�FRXOG�EH�SHUFHLYHG�DV�
threatening to use nuclear weapons against North Korea if it persisted with its nuclear 
activities. As noted above, it is not necessary to prove that there was a high likelihood 
of the United States actioning the threat. It is enough to show the United States was 
capable of carrying out the threat and that North Korea had serious reason to believe 
that the use of nuclear weapons was being considered by the United States if North 
Korea continued with its nuclear tests.  

An argument could perhaps be made that the United States issued this threat under the 
doctrine of self-defence. Article 51 permits states to threaten to use force in defence not 
only of themselves but others as well. As such, the United States might have claimed 
that it was threatening to use nuclear weapons in defence of South Korea. However, the 
doctrine of self-defence can only be invoked when a state is under armed attack or 

 
22 For example, Brian Drummond has argued that deterrence policies are never permitted under article 2(4) 
�%ULDQ�'UXPPRQG��´8.�1XFOHDU�'HWHUUHQFH�3ROLF\��$Q�8QODZIXO�7KUHDW�RI�)RUFH�µ�Journal on the Use of Force 
and International Law (2019) https://doi.org/10.1080/20531702.2019.1669323.), while others disagree, such as 
Jain and Seth, as well as Bill Boothby and Heintschel von Heinegg, Nuclear Weapons Law: Where Are We Now 
(Cambridge University Press, 2021).  
23 -DLQ�DQG�6HWK��´,QGLD·V�1XFOHDU�)RUFH�'RFWULQH�µ����-124. 

24 ´US deploys B-���ERPEHU�RYHU�6RXWK�.RUHD�LQ�VKRZ�RI�IRUFH�DIWHU�1RUWK
V�QXFOHDU�WHVW�µ 
ABC, January 10, 2016, https://www.abc.net.au/news/2016-01-10/us-deploys-b-52-bomber-over-south-
korea/7079540.  
25 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´0LOLWDU\�DQG�3DUDPLOLWDU\�$FWLYLWLHV�µ������*UHHQ�DQG�*ULPDO��´7KH�7KUHDW�
RI�)RUFH�µ����-297. 

https://www.abc.net.au/news/2016-01-10/us-deploys-b-52-bomber-over-south-korea/7079540
https://www.abc.net.au/news/2016-01-10/us-deploys-b-52-bomber-over-south-korea/7079540


 

|    Monique Cormier and Anna Hood 11 

IDFLQJ�DQ�LPPLQHQW�DUPHG�DWWDFN��,Q�WKLV�LQVWDQFH��ZKLOH�1RUWK�.RUHD¶V�QXFOHDU�WHVWV�
were deeply concerning, they did not amount to an armed attack on South Korea or 
evidence of an imminent armed attack. It is apparent then that the U.S. threat was a 
violation of article 2(4) and was not justified by article 51.  

5XVVLD¶V�1XFOHDU�7KUHDW�DJDLQVW�1$72�LQ����� 

On 24 February 2022, Russia launched a full-scale invasion of Ukraine. In the context 
of this conflict, Russia has issued multiple threats to use nuclear weapons. Some of 
those threats have been targeted at NATO states to deter them from joining the war 
while others have been directed at Ukraine. As explained in the Introduction, different 
sets of international laws apply depending on whether the threat is made in the context 
of jus ad bellum or jus in bello. The NATO states are not parties to the Russia-Ukraine 
conflict, so the threats made against them are assessed under the jus ad bellum paradigm 
in article 2(4) of the UN Charter. As Ukraine is a party to the conflict, the threats 
against it are considered under the jus in bello rules of IHL. In this section, we examine 
one of the threats directed against NATO states in 2022 and consider whether it violated 
article 2(4) of the UN Charter. We discuss whether a threat made against Ukraine in 
September 2022 violated the rules of IHL in Part V below. 

The first nuclear threat that Russia issued against NATO states was made by President 
Vladimir Putin on the day Russia invaded Ukraine. He said: 

Russia remains one of the most powerful nuclear states. Moreover, it has a certain 
advantage in several cutting-edge weapons. In this context, there should be no doubt for 
anyone that any potential aggressor will face defeat and ominous consequences should 
it directly attack our country.26 

In our view, this statement amounted to a threat for the purposes of article 2(4). While 
Putin did not explicitly threaten to use nuclear weapons, he made it clear that Russia is a 
SRZHUIXO�QXFOHDU�VWDWH��UHIHUUHG�WR�WKH�FRXQWU\¶V�µFXWWLQJ-HGJH�ZHDSRQV¶�DQd the fact that 
DQ\�DJJUHVVRU�ZRXOG�IDFH�µGHIHDW¶�DQG�µRPLQRXV�FRQVHTXHQFHV¶��7KLV�FRPELQDWLRQ�RI�
words was widely interpreted at the time as amounting to an implicit nuclear threat.27 
What is more, the threat was credible as Russia has nuclear capabilities and the public 
statement evidenced an openness to using them. It could perhaps be argued that the 
WKUHDW�ZDV�QRW�GLUHFWHG�DW�D�VXIILFLHQWO\�VSHFLILF�WDUJHW�EHFDXVH�LW�UHIHUUHG�WR�µDQy 
SRWHQWLDO�DJJUHVVRU¶�DQG�QRW�SDUWLFXODU�VWDWHV��+RZHYHU��WKH�FRQWH[W�LQ�ZKLFK�WKH�

 
26 9ODGLPLU�3XWLQ��´$GGUHVV�E\�WKH�3UHVLGHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�µ�)HEUXDU\����������� 
http://en.kremlin.ru/events/president/news/67843. 
27 Indeed media reports said in response to this passage that ¶it has been a long time since the threat of using 
nuclear weapons has been brandished so openly by a world leader·��-RKQ�'DQLV]HZVNL��´3XWLQ�:DYHV�1XFOHDU�
6ZRUG�LQ�&RQIURQWDWLRQ�ZLWK�WKH�:HVW�µ�$3�1HZV� February 25, 2022, https://apnews.com/article/russia-
ukraine-vladimir-putin-europe-poland-nuclear-weapons-2503c0d7696a57db4f437c90d3894b18.  

http://en.kremlin.ru/events/president/news/67843
https://apnews.com/article/russia-ukraine-vladimir-putin-europe-poland-nuclear-weapons-2503c0d7696a57db4f437c90d3894b18
https://apnews.com/article/russia-ukraine-vladimir-putin-europe-poland-nuclear-weapons-2503c0d7696a57db4f437c90d3894b18
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statement was delivered made it clear that the threat was targeted at NATO states as it 
ZDV�WKLV�JURXS�RI�VWDWHV�WKDW�3XWLQ�ZDQWHG�WR�GHWHU�IURP�FRPLQJ�WR�8NUDLQH¶V�DLG�28  

It is not possible for this threat to be excused under the doctrine of self-defence. While 
3XWLQ¶V�VWDWHPHQW�LQGLFDWHG�WKDW�KH�ZRXOG�QRW�XVH�QXFOHDU�ZHDSRQV�XQOHVV�5XVVLD�KDG�
suffered an armed attack, it is highly questionable whether this threatened use of nuclear 
weapons would comply with the necessity and proportionality limbs of the self-defence 
GRFWULQH��3XWLQ¶V�VWDWHPHQW�VXJJHVWHG�WKDW�QXFOHDU�ZHDSRQV�ZRXOG�EH�XVHG�LQ�UHVSRQVH�WR�
any form of attack. This would violate the principle of necessity as nuclear weapons 
would not be necessary to repel the vast majority of armed attacks, especially if they 
were conventional in nature. The fact that Putin referred to aggressors suffering 
µRPLQRXV�FRQVHTXHQFHV¶�DOVR�VXJJHVWV�WKDW�WKH�XVH�RI�QXFOHDU�ZHDSRQV�ZRXOG unlikely 
EH�SURSRUWLRQDWH�WR�WKH�VFDOH�DQG�QDWXUH�RI�DQ\�DWWDFN�5XVVLD�IDFHG��5XVVLD¶V�QXFOHDU�
threat against NATO was therefore, in our view, unlawful. 

PART III: NUCLEAR THREATS UNDER THE LAWS OF ARMED CONFLICT (JUS 
IN BELLO) 

A further area of international law that is relevant for nuclear threats is IHL, which sets 
out the rules in relation to the means and methods of warfare that apply during armed 
conflict. This body of international law is also known as jus in bello. Jus in bello is not 
concerned with why states are using force against one another (or whether it is lawful); 
the rules of IHL instead regulate the conduct of hostilities once an armed conflict is 
underway. There are two different positions as to the application of IHL to nuclear 
threats made during a conflict. This Part sets out both positions and considers how they 
would apply to two nuclear threats that have been made during armed conflict: a threat 
made by the United States against North Korea in the Korean War, and a threat made by 
Russia against Ukraine during the Russian-Ukraine conflict in 2022. This Part 
concludes by explaining that there is little clarity as to which approach currently 
prevails and that both are difficult to apply to concrete situations, leaving great 
uncertainty in this area of the law.  

$SSURDFK�2QH��$SSO\LQJ�WKH�,&-¶V�/HJDOLW\�7HVW�IRU�1XFOHDU�7KUHDWV�LQ�&RQIOLFW 

The first approach to applying IHL to nuclear threats is the one taken by the ICJ in its 
1996 Advisory Opinion. In assessing the legality of the threat or use of nuclear 
ZHDSRQV��WKH�,&-�KHOG�WKDW�WKH�OHJDOLW\�RI�ZKHWKHU�RQH�VWDWH¶V�WKUHDW�WR�XVH�D�QXFOHDU 
weapon against an adversary during an armed conflict turns on whether the envisaged 
use of the nuclear weapon would comply with the requirements of IHL.29 IHL is a vast 
body of rules, but it is sufficient here to set out three of the bedrock principles of the 

 
28 Daniszewski��´3XWLQ�:DYHV�1XFOHDU�6ZRUGµ��-LOO�'RXJKHUW\��´$QDO\VLV��3XWLQ�/DVKHV�RXW�ZLWK�2PLQRXV�
7KUHDW�WR�8NUDLQLDQV�DQG�2WKHU�&RXQWULHV�µ�&11� February 24, 2022, 
https://edition.cnn.com/2022/02/24/europe/putin-ukraine-address-threat-intl/index.html.  
29 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV�µ����� 

https://edition.cnn.com/2022/02/24/europe/putin-ukraine-address-threat-intl/index.html
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discipline with which threats to use nuclear weapons would have to comply. First is the 
principle of distinction, which requires that the targets of attacks must be military in 
nature, not civilian.30 This means that any threatened use of nuclear weapons during a 
war would need to be focussed on military targets and not civilians. A second 
fundamental principle is the principle of proportionality, which prohibits attacks that 
FDXVH�µLQFLGHQWDO�FLYLOLDQ casualties and/or damage to civilian objects that would be 
H[FHVVLYH�LQ�UHODWLRQ�WR�WKH�FRQFUHWH�DQG�GLUHFW�PLOLWDU\�DGYDQWDJH�DQWLFLSDWHG¶�31 In a 
threat context, what this would mean under the ICJ approach is that it is not permissible 
to threaten to use a nuclear weapon if it would cause greater harm to civilians than is 
needed to achieve a military objective. A third rule of IHL prohibits parties to an armed 
conflict from using means of warfare that would cause superfluous injury or 
unnecessary suffering.32 If a nuclear attack would result in superfluous injury or 
unnecessary suffering, the ICJ approach would mean that a threat to use nuclear 
weapons in such a manner would not comply with this rule.  

It is keenly contested whether a nuclear threat issued during a war could ever 
realistically satisfy the tests of legality under IHL. Some argue that nuclear weapons are 
indiscriminate by nature and therefore incapable of distinguishing between civilians and 
combatants. They contend that nuclear weapons will always cause superfluous injury 
and unnecessary suffering meaning it will never be lawful to threaten to use them 
during an armed conflict.33 Others insist that in certain situations²for example, a threat 
to deploy a tactical nuclear weapon against a military vessel on the high seas²it is 
possible that a nuclear threat could come within the rules of IHL.34 Our purpose in this 
Part is not to offer a view on the merits of this debate. Instead, we consider how the law 
as interpreted by the ICJ applies to nuclear threats made during the Korean War and 
Russia-Ukraine conflict.35  

During the Korean War, then U.S. President Harry Truman threatened to use nuclear 
weapons against North Korea. At a press conference in November 1950, Truman said, 
µ:H�ZLOO�WDNH�ZKDWHYHU�VWHSV�DUH�QHFHVVDU\�WR�PHHW�WKH�PLOLWDU\�VLWXDWLRQ��MXVW�DV�ZH�

 
30 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV�µ������3URWRFRO�
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of 
International Armed Conflicts (June 8, 1977); InternatioQDO�&RPPLWWHH�RI�WKH�5HG�&URVV��´7KH�,&5&·V�/HJDO�
DQG�3ROLF\�3RVLWLRQ�RQ�1XFOHDU�:HDSRQV�µ�International Review of the Red Cross (June 2022): 1481. 
31 Protocol Additional to the Geneva Conventions of 12 August 1949, art 51(5)(b); International Committee 
RI�WKH�5HG�&URVV��´7KH�,&5&·V�/HJDO�DQG�3ROLF\�3RVLWLRQ�RQ�1XFOHDU�:HDSRQV�µ�����-94. 
32 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´/HJDOLW\�RI�WKH�7KUHDW�RU�8VH�RI�1XFOHDU�:HDSRQV�µ������3URWRFRO�
Additional to the Geneva Conventions of 12 August 1949, art 35(2)). 
33 ,QWHUQDWLRQDO�&RPPLWWHH�RI�WKH�5HG�&URVV��´7KH�,&5&·V�/HJDO�DQG�3ROLF\�3RVLWLRQ�RQ�1XFOHDU�:HDSRQV�µ�
1481. 
34 8QLWHG�.LQJGRP��´6WDWHPHQW�RI�WKH�*RYHUQPHQW�RI�WKH�8QLWHG�.LQJGRP�RQ�WKH�/HJDOLW\�RI�7KUHDW�RI�
1XFOHDU�:HDSRQV�$GYLVRU\�2SLQLRQ�µ�-XQH���������� https://www.icj-cij.org/case/95/written-proceedings, 
53. 
35 It is arguable that the test identified by the ICJ in 1996 did not exist at the time of the Korean War. We are 
nonetheless applying it here to show how the threat that arose during that war would be regarded under the 
test today. 

https://www.icj-cij.org/case/95/written-proceedings
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DOZD\V�KDYH¶�36  When asked to clarify whether this included using atomic bombs, 
7UXPDQ�UHVSRQGHG��µ7KDW�LQFOXGHV�HYHU\�ZHDSRQ�ZH�KDYH¶�37 To determine whether this 
QXFOHDU�WKUHDW�ZRXOG�KDYH�EHHQ�OHJDO�XQGHU�WKH�,&-¶V�DSSURDFK��ZH�QHHG�WR�DVVHVV�
whether the envisaged use of nuclear weapons would have violated the principle of 
distinction, the principle of proportionality, and the prohibition on superfluous injury 
DQG�XQQHFHVVDU\�VXIIHULQJ��7KH�SUREOHP�LV�WKDW�7UXPDQ¶V�WKUHDW�ZDV�VR�YDJXH�DQG�
generic that it is nigh impossible to evaluate whether it would have satisfied these IHL 
WHVWV��:KLOH�RQH�FRXOG�LQIHU�WKDW�µPHHW>LQJ@�WKH�PLOLWDU\�VLWXDWLRQ¶�PLJKW�KDYH�PHDQW�WKDW�
civilian and civilian objects would not have been targeted, it is a long bow to draw. 
Without further information about how, when, and where this threat might have been 
carried out (including how many and what type of nuclear weapons would have been 
used) there is simply not enough information to make even an educated guess as to 
whether such use would have complied with IHL. The fact of the matter is that threats 
made during armed conflict are very unlikely to ever be specific enough because there is 
no strategic value in providing concrete details about a potential nuclear strike to the 
adversary. This makes it extremely difficult to determine if the threatened use of nuclear 
weapons would be permissible.  

The same is true of the nuclear threat Russia made against Ukraine in 2022. On 21 
6HSWHPEHU�������3XWLQ�GHOLYHUHG�D�VSHHFK�H[DOWLQJ�WKH�µOLEHUDWLRQ¶�RI�IRXU�8NUDLQLDQ�
territories²Donetsk, Luhansk, Zaporozhye, and Kherson. In response to what Putin 
claimed ZDV�µQXFOHDU�EODFNPDLO¶�E\�1$72��KH�VDLG� 

I would like to remind those who make such statements regarding Russia that our 
country has different types of weapons as well, and some of them are more modern than 
the weapons NATO countries have. In the event of a threat to the territorial integrity of 
our country and to defend Russia and our people, we will certainly make use of all 
weapon systems available to us. This is not a bluff.38 

7KH�IDFW�WKDW�3XWLQ�VXJJHVWHG�KH�ZRXOG�XVH�µDOO�ZHDSRQV�DYDLODEOH�WR�XV¶�LQ�WKH�FRQWH[W�
of a discussion about NATO nuclear weapons, and concluded that he was not bluffing, 
PHDQV�WKDW�WKH�VWDWHPHQW�LV�D�FOHDU�QXFOHDU�WKUHDW��$V�ZLWK�WKH�7UXPDQ¶V�GHFODUDWLRQ 
GXULQJ�WKH�.RUHDQ�:DU��WKH�ODFN�RI�VSHFLILFLW\�LQ�3XWLQ¶V�WKUHDW�PDNHV�DVVHVVLQJ�LWV�
legality under the principles of IHL impossible. There is nothing in his statement that 
gives any indication that his proposed nuclear strike would, or would not, have satisfied 
the principles of distinction and proportionality and the prohibition on unnecessary 
suffering and superfluous injury. 

There is little guidance in the literature or case law as to how threats such as those made 
in the Korean War and Russia-Ukraine war should be evaluated for the purposes of the 

 
36 5REHUW�1RUULV�DQG�+DQV�.ULVWHQVHQ��´8�6��7KUHDWV��7KHQ�DQG�1RZ�µ�Bulletin of Atomic Scientists 62, no. 5 
(2006): 70. 
37 1RUULV�DQG�.ULVWHQVHQ��´8�6��7KUHDWV�µ���� 
38 Vladimir Putin, ´$GGUHVV�E\�WKH�3UHVLGHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�µ�6HSWHPEHU�����������
http://en.kremlin.ru/events/president/news/69390.  

http://en.kremlin.ru/events/president/news/69390
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,&-¶V�IRUPXODWLRQ�RI�OHJDOLW\�LQ�D�jus in bello context. Our sense is that there are three 
possible approaches that could be taken. The first would be to give state leaders who 
make general nuclear threats like this the benefit of the doubt. We could assume that 
Truman and Putin were only threatening to deploy nuclear weapons in a manner that 
would comply with IHL. Just as easily, however, we could take a different approach 
that assumes any vague nuclear threat would not meet the IHL requirements. This 
would mean that unless a threat clearly conveys that the envisaged use of nuclear 
weapons would comply with the principles of distinction, proportionality and the 
prohibition on unnecessary suffering and superfluous injury, it would be unlawful. 

A third possible approach would be to require threats made during armed conflict to 
meet a specificity criterion before they can be considered threats for the purposes of 
,+/��-XVW�DV�D�WKUHDW�FDQ�EH�WRR�JHQHUDO�WR�DPRXQW�WR�DQ�DUWLFOH������µWKUHDW¶�XQGHU�the 
81�&KDUWHU��LW�PD\�EH�WKDW�WKUHDWV�VXFK�DV�7UXPDQ¶V�DQG�3XWLQ¶V�VKRXOG�EH�GHHPHG�WRR�
general to be legally assessed under IHL. However, this seems somewhat 
unsatisfactory. While those threats were broad and generic, they were more targeted 
than the general deterrence threats discussed above that fell short of engaging the rules 
of article 2(4). Both threats were, for example, directed at specific states and made in a 
context where there was active conflict between the threatening state and the state being 
threatened.  

Approach Two: Applying Specific IHL Rules to Nuclear Threats in Conflict 

The second approach to threats made during armed conflict is that they are not generally 
prohibited under IHL. Gro Nystuen is a proponent of this approach and argues that there 
LV�QR�OHJDO�EDVLV�LQ�,+/�IRU�WKH�,&-¶V�FRQFOXVLRQ�WKDW�WKUHDWV�WR�XVH�FHUWDLQ�Zeapons will 
be unlawful during an armed conflict if the use of those weapons would also be 
unlawful.39 Indeed, the ICJ did not provide any reasoning to substantiate its conclusion 
that threats to use weapons will be unlawful if their use would violate IHL.40 
Unacknowledged by the ICJ, however, are two rules of IHL that prohibit threats in very 
specific situations.41 The first prohibits threatening an adversary that there will be no 
survivors.42 7KH�VHFRQG�LV�WKDW�µWKUHDWV�RI�YLROHQFH�WKH�SULPDU\�SXUSRVH�RI�ZKLFK�LV�WR�
VSUHDG�WHUURU�DPRQJ�WKH�FLYLOLDQ�SRSXODWLRQ�DUH�SURKLELWHG¶�43 Consequently, Nystuen 
asserts that a threat to use nuclear weapons during an armed conflict will only be illegal 
if it includes a threat that there will be no survivors or it is clear that the state making 
the nuclear threat is doing so to spread terror among civilians.  

 
39 Gro Nystuen, Stuart Casey-Maslen, and Annie Golden Bersagel (eds), Threats of Use of Nuclear Weapons and 
International Humanitarian Law (Cambridge University Press, 2014): 148-9. 
40 Nystuen et al, Threats of Use of Nuclear Weapons, 157. 
41 Note that this discussion pertains to IHL rules applicable in international armed conflicts. There are two 
rules about threats in non-international armed conflicts, but they are not relevant to this paper. 
42 Protocol Additional to the Geneva Conventions of 12 August 1949, art 40. This is also acknowledged to be 
a rule of customary international law (Nystuen at al, Threats of Use of Nuclear Weapons, 163-166). 
43 Protocol Additional to the Geneva Conventions of 12 August 1949, art 51(2). This is also acknowledged to 
be a rule of customary international law: Nystuen et al, Threats of Use of Nuclear Weapons, 166-168. 
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If we take the second approach to assessing threats in armed conflict, we have to ask 
ZKHWKHU�7UXPDQ�DQG�3XWLQ¶V�WKUHDWV�YLRODWHG�WKH�WZR�VSHFLILF�,+/�UXOHV�DJDLQVW�WKUHDWV��
,W�LV�TXLWH�FOHDU��WKDW�QHLWKHU�7UXPDQ�QRU�3XWLQ¶V�WKUHDWV�YLRODWHG�WKHVH�VSHFLILF rules. 
With respect to the first rule, there is nothing in either declaration to suggest that their 
threatened nuclear strikes would leave no survivors. In terms of the second, it is not 
SRVVLEOH�WR�FRQFOXGH�WKDW�WKH�µSULPDU\ SXUSRVH¶�LQ�HLWKHU�VLWXDWLRQ�was to instil terror in 
FLYLOLDQV��7UXPDQ�VWDWHG�WKDW�KH�ZDQWHG�WR�µPHHW�WKH�PLOLWDU\�VLWXDWLRQ¶��DQG�3XWLQ�
suggested that his primary purpose in issuing the threat was to protect land he 
FRQVLGHUHG�WR�EH�5XVVLD¶V�DQG�WR�VDIHJXDUG�WKH�OLYHV�RI�LWV�SHRSOH��While it is likely that 
both threats incidentally caused some level of terror among civilian populations in the 
targeted states, this is not sufficient to breach the IHL rule.  

In concluding this Part, it is apparent that there are two very different approaches to 
assessing the legality of nuclear threats in contexts of armed conflict and very little 
FHUWDLQW\�DV�WR�ZKLFK�SUHYDLOV��7KH�,&-¶V�GHWHUPLQDWLRQ�WKDW�D�JHQHUDO�WKUHDW�WR use 
nuclear weapons would amount to a violation of international law if the use would 
breach key IHL principles is not supported (explicitly or implicitly) by the many rules 
and principles of IHL that exist. Nonetheless, in the three decades since its Advisory 
2SLQLRQ�ZDV�LVVXHG��PDQ\�FRPPHQWDWRUV�KDYH�XQFULWLFDOO\�DFFHSWHG�WKH�,&-¶V�YLHZ�DV�
the correct articulation of the law. There is very little state practice on the issue to 
GHILQLWHO\�FRQFOXGH�RQH�ZD\�RU�WKH�RWKHU�DV�WR�ZKHWKHU�WKH�,&-¶V�IRUPXODWLRQ�Rf the 
legality of threats made during armed conflict has become the accepted international 
position. We are thus left in a situation where the status of the law in this area is 
uncertain.  

Adding further ambiguity into the mix is the fact that whichever set of IHL rules is 
adopted, there are significant difficulties with determining how the rules apply to 
QXFOHDU�WKUHDWV�LQ�DUPHG�FRQIOLFW�VLWXDWLRQV��:LWK�UHVSHFW�WR�WKH�,&-¶V�DSSURDFK��WKH�
principles of distinction, proportionality, and the prohibition on causing superfluous 
injury or unnecessary suffering are not straight forward to adapt to the vague, general 
threats that leaders often issue in times of war. As for the two specific prohibitions on 
threats that exist in IHL, they are relatively narrow in ambit and are thus unlikely to 
catch the vast majority of nuclear threats made during conflict.  

In addition to the broad regimes of international law²jus ad bellum and jus in bello²
that govern all forms of threat, there are a number of more specific bodies of 
international law that address, in a piecemeal way, nuclear threats: unilateral negative 
security assurances and specific international agreements that forbid nuclear threats. 
Parts IV and V consider each in turn.  
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PART IV: UNILATERAL NEGATIVE SECURITY ASSURANCES  

Since the development of nuclear weapons, various nuclear-armed states have made 
verbal and written unilateral declarations that they will not use or threaten to use nuclear 
weapons against non-nuclear weapon states in certain circumstances.44 Many of these 
negative security assurances can be traced back to the 1995 NPT Review Conference, 
where non-nuclear weapon states were wary about indefinitely extending the treaty 
given that little progress had been made towards the nuclear disarmament obligations in 
Article VI of the treaty.45 7R�DGGUHVV�WKHVH�FRQFHUQV�DQG�VHFXUH�WKH�137¶V�SHUPDQHQW�
extension, the nuclear weapon states each issued a negative security assurance setting 
out various commitments in relation to their nuclear arsenals.46 Over the years, these 
negative security assurances have been updated and amended, with nuclear possessing 
states also making unilateral promises with respect to their own arsenals.   

With respect to scope and comprehensiveness of negative security assurances, we 
suggest that there is a spectrum: at one end there are states that have made 
comprehensive commitments; in the middle are those that have made a range of 
qualified commitments; and at the other end there are those states who have not made 
any commitments to refrain from threatening to use nuclear weapons. As to whether the 
negative security assurances are legally binding, we argue that while some do create 
legal obligations, there is significant disagreement about whether others have been 
accompanied by the requisite intention to be binding.  

A Spectrum of Negative Security Assurances 

On one end of the negative security assurances spectrum are the only two states that 
have made comprehensive unilateral negative security assurances regarding threats to 
use nuclear weapons: China and Pakistan. China has repeatedly made public 
declarations that it will not use or threaten to use nuclear weapons against non-nuclear 
weapon states.47 Pakistan has similarly pledged not to threaten states that do not possess 
nuclear weapons and has long been an advocate for a multilateral treaty that contains 

 
44 There have been numerous attempts since the 1960s to get nuclear-armed states to commit to a 
comprehensive treaty on negative security assurances but to date these efforts have failed. Note that negative 
security assurances can include a commitment not to use nuclear weapons as well as, or in the alternative to, a 
commitment not to threaten to use nuclear weapons. 
45 The NPT was designed to be reviewed twenty-five years after it entered into force and for a decision at that 
point to be made as to whether the treaty would continue indefinitely or be extended for an additional period 
or periods of time (NPT, art X(2)). The 1995 Review Conference marked the twenty-fifth anniversary of the 
NPT. 
46 *HRUJH�%XQQ��´7KH�/HJDO�6WDWXV�RI�WKH�86�1HJDWLYH�6HFXULW\�$VVXUDQFHV�WR�1RQ-1XFOHDU�:HDSRQ�6WDWHV�µ�
The Non-Proliferation Review 1 (1997): 7. 
47 ´/HWWHU�'DWHG���$SULO������IURP�WKH�3HUPDQHQW�5HSUHVHQWDWLYH�RI�&KLQD�WR�WKH�8QLWHG�1DWLRQV�$GGUHVVHG�
WR�WKH�6HFUHWDU\�*HQHUDO�µ�$SULO����������https://digitallibrary.un.org/record/177397?ln=en&v=pdf; 
´6WDWHPHQW�E\�+��(��$PEDVVDGRU�/L�6RQJ�RQ�1XFOHDU�'LVDUPDPHQW�DW�WKH�7HQWK�137�5HYLHZ�&RQIHUHQFH�µ�
2010 
https://www.fmprc.gov.cn/eng/wjb_663304/zzjg_663340/jks_665232/kjfywj_665252/202208/t20220810_
10738693.html. 

https://www.fmprc.gov.cn/eng/wjb_663304/zzjg_663340/jks_665232/kjfywj_665252/202208/t20220810_10738693.html
https://www.fmprc.gov.cn/eng/wjb_663304/zzjg_663340/jks_665232/kjfywj_665252/202208/t20220810_10738693.html
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comprehensive prohibitions on the use and threat of use of nuclear weapons against 
non-nuclear weapon states.48  

In the middle of the spectrum are four states that have made qualified negative security 
assurances: the United Kingdom, the United States, India, and North Korea. The United 
Kingdom and United States have promised not to use or threaten to use nuclear 
weapons against states that are in compliance with their nuclear nonproliferation 
obligations under the NPT.49 The United Kingdom provides a further qualification by 
reserving the right to review its assurance if a future threat emerges in relation to 
weapons of mass destruction or new technologies.50 ,QGLD¶V�DVVXUDQFH��RULJLQDOO\�
articulated in a 1999 Draft Report on Nuclear Doctrine, does not apply to non±nuclear 
weapon states that are aligned with nuclear armed states.51 North Korea has promised 
not to use or threaten to use nuclear weapons against non±QXFOHDU�ZHDSRQ�VWDWHV�µXQOHVV�
they join in aggression or an attack against the DPRK in collusion with other nuclear 
ZHDSRQ�VWDWHV¶�52 

At the other end of the spectrum are states that have not made any negative security 
assurances regarding nuclear weapon threats. There are three states in this category: 
Israel, Russia, and France. Given Israel has not formally acknowledged that it possesses 
nuclear weapons, it is of little surprise that it has made no commitment not to threaten to 
use them. France and Russia have issued negative security assurances that promise not 
to use nuclear weapons in particular situations, but they have not extended these 
commitments to nuclear threats.53 

The Extent to Which Negative Security Assurances are Legally Binding 

The ICJ and the International Law Commission (ILC) have held that when a state 
makes a public statement with the intention of being bound by the content of that 

 
48 ´6WDWHPHQW�E\�3DNLVWDQ��7KHPDWLF�'HEDWH�RQ�1HJDWLYH�6HFXULW\�$VVXUDQFHV��&RQIHUHQFH�RQ�'LVDUPDPHQW�µ�
(June 2012) https://docs-library.unoda.org/Conference_on_Disarmament_(2012)/1261Pakistan.pdf. 
49 8�6��'HSDUWPHQW�RI�'HIHQVH��´1XFOHDU�3RVWXUH�5HYLHZ������µ�����������8�6��'HSDUWPHQW�RI�'HIHQVH��
´�����1DWLRQDO�'HIHQVH�6WUDWHJ\�RI�WKH�8QLWHG�6WDWHV�RI�$PHULFD�µ��������� 
50 +0�*RYHUQPHQW��´1DWLRQDO�6HFXULW\�6WUDWHJ\�DQG�6WUDWHJLF�'HIHQFH�DQG�6HFXULW\�6WUDWHJ\�5HYLHZ������µ�
(2015): 35 https://www.gov.uk/government/publications/national-security-strategy-and-strategic-defence-
and-security-review-2015��+0�*RYHUQPHQW��´*OREDO�%ULWDLQ�LQ�D�&RPSHWLWLYH�$JH�² the Integrated Review of 
6HFXULW\�'HIHQFH�'HYHORSPHQW�DQG�)RUHLJQ�3ROLF\�µ����������
https://www.gov.uk/government/publications/global-britain-in-a-competitive-age-the-integrated-review-of-
security-defence-development-and-foreign-policy. 
51 ,QGLDQ�0LQLVWU\�RI�([WHUQDO�$IIDLUV��´1DWLRQDO�6HFXULW\�$GYLVRU\�%RDUG��´'UDIW�5HSRUW�RI�1DWLRQDO�6HFXULW\�
$GYLVRU\�%RDUG�RQ�,QGLDQ�1XFOHDU�'RFWULQH�µ��������https://www.legal-tools.org/doc/70efe4/pdf/. 
Confirmed in 2003 by the Indian Cabinet Committee on Security. 
52 +��.XUDWD��´1RUWK�.RUHD·V�6XSUHPH�3HRSOH·V�$VVHPEO\�$GRSWV�1XFOHDU�8VH�/DZ�µ�-DSDQ�,QVWLWXWH�RI�
International Affairs, 2023, https://www.jiia.or.jp/en/column/2023/01/korean-peninsula-fy2022-02.html.  
53 ´/HWWHU�'DWHG���$SULO������IRUP�WKH�3HUPDQHQW�5HSUHVHQWDWLYH�RI�)UDQFH�WR�WKH�8QLWHG�1DWLRQV�$GGUHVVHG�
WR�WKH�6HFUHWDU\�*HQHUDO�µ����$SULO�������https://digitallibrary.un.org/record/177396?ln=en; US Department 
RI�'HIHQVH��´�����1DWLRQDO�'HIHQVH�6WUDWHJ\��´/HWWHU�'DWHG���$SULO������IRUP�WKH�3HUPDQHQW�5HSUHVHQWDWLYH�
RI�5XVVLD�WR�WKH�8QLWHG�1DWLRQV�$GGUHVVHG�WR�WKH�6HFUHWDU\�*HQHUDO�µ�$SULO��������� 
https://digitallibrary.un.org/record/176536?ln=en&v=pdf.  

https://docs-library.unoda.org/Conference_on_Disarmament_(2012)/1261Pakistan.pdf
https://www.gov.uk/government/publications/national-security-strategy-and-strategic-defence-and-security-review-2015
https://www.gov.uk/government/publications/national-security-strategy-and-strategic-defence-and-security-review-2015
https://www.gov.uk/government/publications/global-britain-in-a-competitive-age-the-integrated-review-of-security-defence-development-and-foreign-policy
https://www.gov.uk/government/publications/global-britain-in-a-competitive-age-the-integrated-review-of-security-defence-development-and-foreign-policy
https://www.legal-tools.org/doc/70efe4/pdf/
https://www.jiia.or.jp/en/column/2023/01/korean-peninsula-fy2022-02.html
https://digitallibrary.un.org/record/177396?ln=en
https://digitallibrary.un.org/record/176536?ln=en&v=pdf
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statement, then it may create a legal obligation.54 Unilateral declarations can be made 
orally or in writing,55 and they can be addressed to the international community 
generally or to specific states or other entities.56 Key to determining the legally binding 
nature of such declarations is whether the state intends to be bound by it. The ICJ has 
KHOG�WKDW�µWKH�LQWHQWLRQ�WR�EH�ERXQG�LV�WR�EH�DVFHUWDLQHG�E\�LQWHUSUHWDWLRQ�RI�WKH�DFW�>RI�
PDNLQJ�WKH�VWDWHPHQW@¶�57  

While historically the extent to which negative security assurances have amounted to 
unilateral declarations has been contested, today it is clear that at least some negative 
security assurances can be interpreted as legally binding. For example, France declared 
in 2023 that it regarded its 1995 negative security assurance on the use of nuclear 
ZHDSRQV��UHDIILUPHG�LQ������DQG�������DV�ELQGLQJ��)XUWKHU��&KLQD¶V�QHJDWLYH�VHFXULW\�
assurance evinces an intention to be bound by its commitment, and it has been delivered 
consistently and decisively for decades. However, uncertainty continues to surround 
VRPH�RI�WKH�RWKHU�QHJDWLYH�VHFXULW\�DVVXUDQFHV��3DNLVWDQ¶V�DVVXUDQFH��ZKLOH�VWURQJO\�
ZRUGHG��LV�IUHTXHQWO\�IROORZHG�E\�SURSRVDOV�WR�µWUDQVIRUP�WKLV�SOHGJH�LQWR�D�OHgally 
ELQGLQJ�LQWHUQDWLRQDO�LQVWUXPHQW¶58 which casts doubt on the idea it considers itself 
bound by its negative security assurance alone.  

7KH�OHJDO�VWDWXV�RI�WKH�8QLWHG�.LQJGRP�DQG�8QLWHG�6WDWHV¶�QHJDWLYH�VHFXULW\�DVVXUDQFHV�
is also somewhat ambiguous. For many years, the United Kingdom maintained that its 
assurance was a political statement only, not to be interpreted as legally binding.59 
Recently, however, both states strengthened the language of their promises, which was 
interpreted by some as evidence of an emerging intention to be bound by the 
statements.60 Muddying the waters, however, is the fact that in the 2022 P3 Joint 
Statement on Security Assurances, the United Kingdom and United States (and France) 
reaffirmed their negative security assurances, but then in the next sentence juxtaposed 
this with a refHUHQFH�WR�WKHLU�µOHJDOO\�ELQGLQJ�REOLJDWLRQV¶�XQGHU�RWKHU�LQWHUQDWLRQDO�
agreements.61 The conspicuous difference in how the assurances were described 
compared to the approach taken to the treaty commitments gives rise to doubt about the 
VWDWHV¶�LQWHQWLRQ�WR�EH�OHJDOO\�ERXQG�E\�WKH�QHJDWLYH�VHFXULW\�DVVXUDQFHV�� 

 
54 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´1XFOHDU�7HVWV��1HZ�=HDODQG�Y�)UDQFH��-XGJPHQWVµ��'HFHPEHU������������
46 https://www.icj-cij.org/case/59/judgments��,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ��´*XLGLQJ�3ULQFLSOHV�
Applicable to Unilateral Declarations of States Capable of Creating Legal Obligations, with Commentaries 
7KHUHWR�µ�����������https://legal.un.org/ilc/texts/instruments/english/commentaries/9_9_2006.pdf. 
55 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´1XFOHDU�7HVWV�µ���� 
56 ,QWHUQDWLRQDO�/DZ�&RPPLVVLRQ��´*XLGLQJ�3ULQFLSOHV�µ�SDUD��� 
57 ,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��´1XFOHDU�7HVWV�µ���� 
58 ´6WDWHPHQW�E\�3DNLVWDQ��7KHPDWLF�'HEDWH�RQ�1HJDWLYH�6HFXULW\�$VVXUDQFHV��&RQIHUHQFH�RQ�'LVDUPDPHQW�µ�
(June 2012) https://docs-library.unoda.org/Conference_on_Disarmament_(2012)/1261Pakistan.pdf, para 7. 
59 ,QWHUQDWLRQDO�6HFXULW\�,QIRUPDWLRQ�6HUYLFH��,6,6���´0HPRUDQGXP�IURP�WKH�,QWHUQDWLRQDO�6HFXULW\�
,QIRUPDWLRQ�6HUYLFH��,6,6��WR�6HOHFW�&RPPLWWHH�RQ�'HIHQFH�µ�������
https://publications.parliament.uk/pa/cm200607/cmselect/cmdfence/225/225we09.htm. 
60 Christian Eckart, Promises of States under International Law (Hart, 2012): 166. 
61 86�'HSDUWPHQW�RI�6WDWH��´3��-RLQW�6WDWHPHQW�RQ�6HFXULW\�$VVXUDQFHV�µ�������https://2021-
2025.state.gov/p3-joint-statement-on-security-assurances/.  

https://www.icj-cij.org/case/59/judgments
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_9_2006.pdf
https://docs-library.unoda.org/Conference_on_Disarmament_(2012)/1261Pakistan.pdf
https://publications.parliament.uk/pa/cm200607/cmselect/cmdfence/225/225we09.htm
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It is thus apparent that much remains unclear about the legal status of the various 
negative security assurances. While it can be argued that some of the assurances are 
binding, there is too much ambiguity in relation to others to conclude with any certainty 
that they are legally binding.  

PART V: THE PROHIBITION ON NUCLEAR THREATS IN INTERNATIONAL 
AGREEMENTS 

There are a number of international agreements that prohibit threats to use nuclear 
weapons: the TPNW; the additional protocols to nuclear weapon free zone treaties; and 
the 1994 Budapest Memorandum. All of these, however, suffer from significant 
limitations.  

The Treaty on the Prohibition of Nuclear Weapons 

The most recent treaty to prohibit the threat of nuclear weapons is the TPNW, which 
HQWHUHG�LQWR�IRUFH�LQ�������7KH�731:�SURYLGHV�LQ�DUWLFOH������G��WKDW�µ>H@DFK�6WDWH�
Party undertakes never under any circumstance to use or threaten to use nuclear 
weapons RU�RWKHU�QXFOHDU�H[SORVLYH�GHYLFHV¶��:KLOH�WKLV�LV�D�FRPSUHKHQVLYH�SURKLELWLRQ��
its power is somewhat limited by the fact that the treaty has only been signed and 
ratified by non-nuclear weapon states that are party to the TPNW. To date, all of the 
nuclear-armed states have refused to sign or ratify the TPNW.  

Nuclear Weapon Free Zone Treaties 

There are five nuclear weapon free zone treaties that address the issue of nuclear threats: 
the Treaty of Tlatelolco (Latin America and the Caribbean); the Treaty of Rarotonga 
(South Pacific); the Treaty of Bangkok (Southeast Asia); the Treaty of Pelindaba 
(Africa); and the Treaty on a Nuclear-Weapon-Free Zone in Central Asia. These treaties 
do not explicitly prohibit their states parties from threatening to use nuclear weapons. 
However, they in effect prevent states parties from making nuclear threats as they 
prohibit parties from possessing, producing, or acquiring nuclear weapons, and 
obviously a state cannot make a threat to use a nuclear weapon if it does not have 
them.62  

More significantly, each nuclear weapon free zone treaty has an additional protocol that 
the five nuclear weapon states can sign and ratify, which prohibits them from 
threatening to use nuclear weapons against the states parties to the treaty and in some 
instances from threatening to use nuclear weapons against anyone in the nuclear weapon 

 
62 This fact is acknowledged in the preamble to the Central Asian Nuclear-Weapon-Free Zone Treaty: 
¶Recognizing that a number of regions, including Latin America and the Caribbean, the South Pacific, 
South-East Asia and Africa, have created nuclear-weapon-free zones, in which the possession of nuclear 
weapons, their development, production, introduction and deployment as well as use or threat of use, are 
SURKLELWHG·� 
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free zone. There are, however, three problems with the prohibition on threats in the 
additional protocols.  

First, the extent to which the nuclear weapon states have signed and ratified the 
protocols varies: all five nuclear weapon states have ratified Protocol II of the Treaty of 
Tlatelolco; no state has ratified the Protocol to the Bangkok Treaty; and China, France, 
Russia, and the United Kingdom have ratified the Protocols to the other three nuclear 
weapon free zone treaties while the United States has signed but not ratified them. 
Second, none of the nuclear weapon possessing states have been invited to join the 
additional protocols and so are not bound by their prohibitions on nuclear threats. Third, 
when they have signed or ratified the nuclear weapon free zone treaties, the nuclear 
weapon states have frequently made notes, statements, declarations, or reservations 
limiting the extent of their commitment not to threaten to use nuclear weapons against 
non-nuclear weapon states. For example, in the protocols to the four nuclear weapon 
free zone treaties it has ratified, France declared that its commitment not to threaten to 
use nuclear weapons does not impair its inherent right to self-defence under article 51 of 
the Charter of the United Nations (UN Charter).63 When the United Kingdom ratified 
the Protocols to the Treaty of Rarotonga and Treaty of Pelindaba, it made it clear that it 
will not be bound by its commitment in the case of an invasion or attack on itself, its 
allies, or a state with which it has a security commitment, where the country carrying 
out the invasion or attack is in association or an alliance with a nuclear weapon state.64 

Budapest Memorandum 

A final set of international agreements that address nuclear threats are the memoranda 
that Russia, the United Kingdom, and the United States concluded with Belarus, 
Kazakhstan, and Ukraine at the end of the Cold War.65 Although commonly referred to 

 
63 )UDQFH��´6LJQDWXUH�RI�$GGLWLRQDO�3URWRFRO�,,�WR�WKH�7UHDW\�RI�7ODWHOROFR�µ�-XO\�����������
https://treaties.unoda.org/t/tlateloco_p2/declarations/FRA_mexico_city_RAT France, ´6LJQDWXUH�RI�
3URWRFRO���WR�WKH�6RXWK�3DFLILF�1XFOHDU�)UHH�=RQH�7UHDW\�µ�0DUFK�����
1996,https://treaties.unoda.org/t/rarotonga_p2/declarations/FRA_pifs_RAT��)UDQFH��´6LJQDWXUH�RI�
3URWRFRO�,�WR�WKH�3HOLQGDED�7UHDW\�µ�$SULO�����
1996,https://treaties.unoda.org/t/pelindaba_1/declarations/FRA_cairo_RAT��)UDQFH��´6LJQDWXUH�RI�
Protocol to the Treaty on a Nuclear-Weapon-)UHH�=RQH�LQ�&HQWUDO�$VLD�µ�0D\����������
https://treaties.unoda.org/t/canwfz_protocol/declarations/FRA_bishkek_RAT 
64 8QLWHG�.LQJGRP��´5DWLILFDWLRQ�RI�3URWRFRO���WR�WKH�6RXWK�3DFLILF�1XFOHDU�)UHH�=RQH�7UHDW\�µ��6HSWHPEHU�
19, 1997), https://treaties.unoda.org/t/rarotonga_p2/declarations/GBR_pifs_RAT; 
8QLWHG�.LQJGRP��´5DWLILFDWLRQ�RI�3URWRFRO�,�WR�WKH�3HOLQGDED�7UHDW\�µ�0DUFK�����������
https://treaties.unoda.org/t/pelindaba_1/declarations/GBR_cairo_SIG 
 For a full discussion of the declarations and reservations made by the nuclear weapon states to the additional 
SURWRFROV�WR�WKH�QXFOHDU�ZHDSRQ�IUHH�]RQHV�VHH��+RRG�DQG�&RUPLHU��´1XFOHDU�7KUHDWV�DQG�,QWHUQDWLRQDO�/DZ�
3DUW�,�µ����-167. 
65 5XVVLD��8NUDLQH��8QLWHG�.LQJGRP��DQG�8QLWHG�6WDWHV��´0HPRUDQGXP�RI�6HFXULW\�$VVXUDQFHV�LQ�&RQQHFWLRQ�
with the Accession of the Republic of Belarus to the Treaty on Non-3UROLIHUDWLRQ�RI�1XFOHDU�:HDSRQV�µ�
December 5, 1994, https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280401fbb; Russia, 
8NUDLQH��8.��DQG�86��´0HPRUDQGXP�RQ�6HFXULW\�$VVXUDQFHV�LQ�&RQQHFWLRQ�ZLWK�.D]DNKVWDQ·V�$FFHVVLRQ�WR�
the Treaty on the Non-Proliferation of Nuclear Weapons Memorandum on Security Assurances in 
&RQQHFWLRQ�ZLWK�.D]DNKVWDQ·V�$FFHVVLRQ�WR�WKH�7UHDW\�on the Non-3UROLIHUDWLRQ�RI�1XFOHDU�:HDSRQV�µ�
December 5, 1994, https://www.exportlawblog.com/docs/security_assurances.pdf; Russia, Ukraine, United 

https://treaties.unoda.org/t/tlateloco_p2/declarations/FRA_mexico_city_RAT
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280401fbb
https://www.exportlawblog.com/docs/security_assurances.pdf
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as the Budapest Memorandum, there were in fact three separate memorandums that 
each set out a number of security guarantees to the former Soviet states in return for 
them giving up their nuclear weapons. Included in each of the memorandums was an 
assurance WKDW�5XVVLD��WKH�8QLWHG�.LQJGRP��DQG�WKH�8QLWHG�6WDWHV�ZRXOG�µUHIUDLQ�IURP�
WKH�WKUHDW�RU�XVH�RI�IRUFH�DJDLQVW�WKH�WHUULWRULDO�LQWHJULW\�RU�SROLWLFDO�LQGHSHQGHQFH�RI¶�WKH�
Republic of Belarus, Kazakhstan, and Ukraine.66 Whether these three memorandums 
created legal obligations for Russia, the United Kingdom, and the United States has 
been keenly contested.67 Regardless of what conclusion is reached on the overall legal 
status of the documents, it is clear that the specific obligation to refrain from the threat 
of force in each memorandum was a rearticulation of the prohibition on the threat or use 
of force in article 2(4) of the UN Charter. Consequently, the memorandum did not 
create any new obligations for the three states. 

 

 
.LQJGRP��DQG�8QLWHG�6WDWHV��´0HPRUDQGXP�RQ�6HFXULW\�$VVXUDQFHV�LQ�&RQQHFWLRQ�ZLWK�8NUDLQH·V�$FFHVVLRQ�
to the Treaty on the Non-3UROLIHUDWLRQ�RI�1XFOHDU�:HDSRQV�µ�'HFHPEHU����������
https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280401fbb. There is also the Kazakhstan 
Budapest Memorandum from December 5, 1994. It has not, however, been circulated publicly. 
66 Ibid.  
67 )RU�DQ�H[FHOOHQW�GLVFXVVLRQ�RI�WKLV�SRLQW�VHH�7KRPDV�*UDQW��´7KH�%XGDSHVW�0HPRUDQGXP�RI���'HFHPEHU�
������3ROLWLFDO�(QJDJHPHQW�RU�/HJDO�2EOLJDWLRQ�µ�Polish Yearbook of International Law 34 (2014): 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2676162.  

https://treaties.un.org/Pages/showDetails.aspx?objid=0800000280401fbb
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2676162
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CONCLUSION 

This paper has canvassed a range of international instruments that prohibit nuclear 
threats and sought to explore the extent to which they apply to threats to use nuclear 
weapons that nuclear armed states have issued over time. Our conclusion is that the 
existing rules are piecemeal, lack universal coverage, and are subject to numerous 
limitations and uncertainties. With respect to article 2(4) of the UN Charter, certain 
statements or actions that appear threatening in nature will not be prohibited if they are 
issued to the world at large rather than to a specific entity. Turning to IHL, it is far from 
clear precisely which laws govern nuclear threats during armed conflicts and, regardless 
of which rules of IHL are selected, whether they are capable of preventing nuclear 
threats in times of war. The more specific legal regimes around nuclear threats are 
similarly indeterminate. Unilateral negative security assurances contain numerous 
caveats, and significant questions hover over whether most of them are legally binding. 
While the TPNW and protocols to nuclear weapon free zone treaties are legally binding, 
their ratification by nuclear weapon states remains patchy and subject to reservations.  

In light of these concerns, we suggest that there is a need for the international 
community to engage more closely with the laws surrounding nuclear threats and 
consider ways that they could be developed to provide more clarity and protection. 
Some possibilities that could be explored include: the development of a treaty that sets 
out standardised negative security assurances forbidding the use of nuclear threats 
against non-nuclear weapon states; the development of a no-first threat norm that would 
see all nuclear-armed states agree not to be the first to threaten to use nuclear 
weapons;68 or the development of a norm that would prevent threats to use nuclear 
weapons in any circumstances. It is beyond the scope of this piece to explore these ideas 
in any detail, but we hope the explanation of the current state of the law and the 
difficulties with applying it provides the foundation and impetus for further work to be 
undertaken in this space.  

 

 

 

 
68 6HH�0RQLTXH�&RUPLHU�DQG�$QQD�+RRG��´%UHDNLQJ�WKH�,PSDVVH��WKH�&DVH�IRU�D�1R�)LUVW�1XFOHDU�7KUHDW�
1RUP�µ�Journal on the Use of Force and International Law 11, no.1-2 (2024): 
https://doi.org/10.1080/20531702.2024.2414686.  
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